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Court of Appeals of the District of Columbia. 


No. 3691. 

John W. Dissette, Appellaot, 
vs. 

Charles O. Dost. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 65471. 

Charles 0. Dost, Plaintiff, 
vs. 

John W. Dissette, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed March 25, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 65471. 

Charles 0. Dost, Plaintiff, 
vs. 

John W. Dissette, Defendant. 

The plaintiff sues the defendant for money payable by the defend¬ 
ant to the plaintiff for goods sold and delivered by the plaintiff to . 
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the defendant; and for work done and material provided by the 
plaintiff for the defendant at his request; and for money lent by the 
plaintiff to the defendant; and for money paid by the plaintiff for 
the defendant at his request; and for money received by the defend¬ 
ant for the use of the plaintiff; and for money found to be due from 
the defendant to the plaintiff on accounts stated between them. And 
the plaintiff claims $1,654.48, according to the particulars of de¬ 
mand hereto annexed. 

J. S. EASBY-SMITH, 

RALPH B. FLEHARTY, 

Attys. for Plaintiff. 


2 Bill of Particulars. 


♦ ♦ ♦ ♦ ♦ ♦ i/i 

John W. Dissette to Charles O. Dost, Dr. 

To Salary from February 15, 1920, to March 

24, 1921, at $250.00 per month. $3,325.00 

To Money advanced for the defendant on ac¬ 
count of living expenses while in New 

York on business of defendant. 756.48 

By Cash since February 15, 1920, on ac- 
of salary and expenses. $2,427.00* 


Total . $4,081.48 $2,427.00 

Balance due. $1,654.48 


3 Amended Affidavit on Behalf of Plaintiff. 

FHed May 2, 1921.^ 

District of Columbia, ss: 

Personally appeared before me Charles 0. Dost who being first 
duly sworn upon his oath declares and says as follows: 

That he is the plaintiff named in the declaration filed herein in 
said court on the 25th day of March, 1921, wherein Charles 0. 
Dost is plaintiff and John W. Dissette is defendant and that said 
plaintiff has a just right to recover against the defendant what he 
claims in said declaration, namely, the sum of $1,654.48, and that 
as grounds of said claim affiant states as follows: 

That prior to February 15, 1920, the said defendant John W. 
Dissette employed the plaintiff to work for the defendant in and 
about his business and offered to pay him the sum of $250.00 per 
month for such services and further agreed that if plaintiff would 
accept such employment he the defendant would pay the travelling 
expenses of plaintiff to New York and living and other expenses of 
plaintiff while the plaintiff was in said city of New York engaged 
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in and about the business of the defendant. That thereafter the said 
plaintiff accepted said offer of defendant and on, to-wit, February 
15, 1920, entered into the employment of defendant upon the terms 
of the offer aforesaid and remained in the employment of the de¬ 
fendant until, to-wit, March 24, 1921. That in accordance with the 
said offer of said defendant said plaintiff proceeded to the 
4 City of New York on, to-wit, February 17, 1920, and was en¬ 
gaged in and about the business of the defendant in that city 
until, to-wit, June 12, 1920, during which time plaintiff paid out 
by way of living expenses the sum of $570.00, That during the en¬ 
tire period of his employment by the defendant the plaintiff at 
the request of the defendant and upon his promise to repay the same 
paid out on account of the defendant the sum of $186.48 in the pur¬ 
chase of material for defendant and on account of salary to other 
employees of defendant and including a personal loan of $10.00 to 
the defendant. That during all of said time from said February 15, 
1920, to March 24, 1921, as aforesaid, the defendant has paid to the 
plaintiff on account of plaintiff’s salary and on account of advances 
made by plaintiff for the defendant as aforesaid, the sum of 
$2,427.00, and no more. And affiant states that there is justly due 
and owing to the plaintiff from the defendant the full sum of 
$1,654.48, exclusive of all set-offs and just grounds of defense, as 
per amended bill of particulars herewith filed. 

CHARLES 0. DOST, 

Subscribed and sworn to before me this 2nd day of May, 1921. 
[seal.] F. MORGAN COOK, 

Notary Public, D. C. 


5 Amended Bill of Particulars. 


John W. Dissette to Charles 0. Dost, Dr. 

To Salary from February 15,1920, to March 

24, 1921, at $250.00 per month. $3,325.00 

To Money advanced for the defendant on 
account of living expenses while in New 

York on business of defendant. 570.00 

To Money advanced for the defendant on 
account of salary to other employees, pur¬ 
chase of materials, and advance to de¬ 
fendant . 186.48 

By Cash since February 15, 1920, on ac¬ 
count of salary and expenses. . $2,427.00 

Total. $4,081.48 $2,427.00 

Balance Due. $1,654.48 
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6 Additional Pleas. 

Filed Mav 3, 1921. 

1. Now comes John \V. Dissette, by his attorney of record herein, 
and for a plea to the Declaration says; that he admits he owes the 
plaintiff, Charles O. Dost, the sum of Seven Hundred, Sixty-Seven 
Dollars and Fifty-Three Cents ($767.53), but he denies that he 
owes to the plaintiff the full sum of Sixteen Hundred Fifty-Four 
Dollars and Forty-Eight Cents ($1,654.48), as claimed in the 
Declaration. 

2. And for a further plea to the declaration filed herein, 
defendant says; that the plaintiff, at the commencement of 
the suit, ^was, and still is, indebted to defendant in the 
sum of $5,000.00, for that, plaintiff, prior to the commence- 
inent of this suit, was in the employ of defendant, under and by 
virtue of a certain contract of employment, whereby plaintiff bound 
and pledged himself to secrecy respecting all trade secrets in and 
about the goods manufactured by defendant, and the methods and 
costs of manufacturing the same, and respecting patents applied for 
and to be applied for, and special confidential information relating 
to said manufacturing of the goods in regard to which plaintiff 
was employed by defendant, but notwithstanding said binding and 
pledging to secrecy, as aforesaid, plaintiff, without the knowledge, 
consent or approval of defendant, did wilfully and wrongfully 
divulge to divers persons, defendant’s trade secrets in and about 
the goods manufactured by defendant, and the methods and costs 
of manufacturing the same, and respecting patents applied for 

and to be applied for, and special confidential information 

7 relating to said manufacturing of the goods in regard to 
which plaintiff was employed by defendant, and by divers 

other means conspired to injure and destroy defendant’s business 
wherein plaintiff was employed by defendant, all in breach of said 
contract of employment and to the damage of defendant in the 
sum of $5,000.00, and defendant is willing that the same may be 
set off against plaintiff’s demand. 

DION S. BIRNEY, 

Attorney for Defendant. 

Affidavit of Defense. 

District of Columbia, ss: 

John W. Dissette, being first duly sworn, on oath deposes and 
says; that he is the person named as defendant in the above entitled 
cause and has personal knowledge of the matter and things herein 
set forth: 





JOHN W. DISSETTE VS. CHARLES O. DOST. O 

Affiant says; he admits he owes to the plaintiflF in the above en¬ 
titled cause of action, the sum of seven hundred, sixty-seven dollars 
and fifty three cents ($767.53), balance due on account of salary 
and expenses between the dates of February 15, 1920 and March 
24, 1921; and no more. 

Affiant says; that he employed plaintiff at a salary of $250.00 
per month from February 15, 1920 to January 15, 1921, and at 
a salary of $150.00 per month from January 15, 1921 to March 24, 
1921; totalling the sum of $3,100.00 between said dates 

8 of February 15, 1920, and March 24, 1921, as aforesaid; 
affiant further says that he admits that plaintiff between 

the dates of February 15, 1920 and March 24, 1921, advanced money 
for defendant on account of purchase of materials and other inci¬ 
dental expenses in the amount of $104.53, but defendant denies, 
that he promised or obligated himself in any manner to pay the 
living expenses of plaintiff while in New York on the business of 
defendant, in the amount of $570.00, or in any amount, and affiant 
further says; that he did not request or authorize plaintiff to ad¬ 
vance for defendant, on account of salary to other employees, pur¬ 
chase of materials and “advance to defendant” the amount of 
$186.48, except as to tlie amount of $104.53 hereinabove mentioned, 
and therefore denies that he owes the palintiff the difference between 
$186.48 and $104.53; that defendant denies that the credit of 
$2,427.00 as per the amended Bill of Particulars, is the true ag¬ 
gregate of all payments made by defendant to the plaintiff between 
the dates of February 15, 1920 and March 29, 1921 on account of 
salary and expenses but says that he has paid to plaintiff on account 
of salary and expenses between the dates of February 15, 1920, and 
March 24, 1921, the aggregate sum of $2,437.00; 

And affiant further says that prior to the commencement of this 
suit, plaintiff was in the employ of defendant under and by virtue 
of a certain contract of employment whereby plaintiff bound and 
pledged himself to secrecy respecting all trade secrets in and about 
the goods manufactured by defendant, and the methods and costs 
of manufacturing the same, and respecting patents applied for and 
to be applied for, and respecting soecial confidential infor- 

9 mation relating to said manufacturing of the goods whereby 
plaintiff* was employed by defendant, but that notwithstand¬ 
ing said binding and pledging to secrecy, as aforesaid, plaintiff 
without the kno\vledge, consent or approval of defendant, did wil¬ 
fully and wrongfully divulge to divers persons defendant’s trade 
secrets in and about the goods manufactured by defendant, and the 
methods and costs of manufacturing the same, and respecting pat¬ 
ents applied for and to be applied for, and respecting special con¬ 
fidential information relating to said manufacturing of the goods 
in regard to which plaintiff was employed by defendant, and by 
divers others means, conspired to injure and destroy defendant’s 
business wherein plaintiff was employed by defendant, all in breach 
of said contract of employment, and which caused defendant dam¬ 
age in the amount of five thousand dollars. 

JOHN W. DISSETTE. 
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Subscribed and sworn to before me this 3rd. day of May, 1921. 
[seal.] SARAH A. TAYLOR, 

Notary Public, Dist. of Col. 

10 Motion for Judgment. 

Filed April 26, 1921. 

Now comes the plaintiff in the above entitled cause and moves 
the court to enter judgment in favor of the plaintiff for the amount 
claimed in plaintiff’s declaration and for grounds of said motion 
states that the defendant has failed to file any sufficient affidavit of 
defense denying the plaintiff’s claim in whole or in part as re¬ 
quired by Rule 73 of this Court. 

RALPH B. FLEHARTY, 

Attorney for Plaintiff. 

Dion S. Birney, Esq., 

Attorney for Defendant: 

Take notice that the foregoing motion will be called to the atten¬ 
tion of the court on Friday, April 29th, at ten o’clock A. M., or as 
soon thereafter as counsel mav he heard. 

RALPH B. FLEHARTY, 

Attorney for Plaintiff. 


11 . , Memorandum. 

Filed May 13, 1921. 

Motion for Judgment under the Seventy-third Rule. 

The plaintiff s action is in assumpsit on the common counts and 
he claims from the defendant the sum of $1,654.48, the amount so 
claimed being the difference between salary alleged to be due the 
plaintiff from the defendant amounting to $3,325.00 and certain 
cash advances made by the plaintiff for the defendant totalling 
$756.48 and the amount received from the defendant, totalling 
$2,427.00. To this claim general issue pleas have been filed, to¬ 
gether with a plea of set-off in the amount of Five Thousand Dollars. 
In one of the additional pleas the defendant admits that he owes the 
plaintiff the sum of $767.53, and the pleas are supported by an affi¬ 
davit of defense, and it is upon the alleged insufficiency of the affi¬ 
davit in so far as it is designed to support the plea of set off, that the 
motion for judgment is in part based. With regard to the plea of 
set-off, the defendant’s affidavit avers that prior to the commence¬ 
ment of the action, the plaintiff was in the defendant’s employ 
under a contract of employment whereby the plaintiff bound and 
pledged himself to secrecy respecting all trade secrets in and about 
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the goods manufactured by the defendant, the methods and costs of 
manufacturing the same, and respecting patents applied for and to 
be applied for and respecting special confidential information relat¬ 
ing to the said manufacture of goods, but notwithstanding this con¬ 
tract the plaintiff, without the knowledge and consent or approval 
of the defendant, divulged to divers persons the various mat- 
12 ters and things he had bound himself to secrecy about, and 
the affidavit concludes that “by divers other means conspired 
to injure and destroy defendant’s business wherein plaintiff was em¬ 
ployed by the defendant, all in breach of said contract of employ¬ 
ment, and which caused the defendant damage in the amount of 
five thousand dollars”, and it is this sum he asks to have set off 
against the plaintiff’s demand. 

It is insisted by the plaintiff that the affidavit in the particulars 
mentioned at least, does not meet the requirements of an affidavit of 
defense prescribed by the rule, and on consideration, it seems to the 
Court that the affidavit comes within the principle of the criticisms 
of the Court of Appeals in the case of Durant v. Murdock, 3 App. 
D. C. 114. In that case, there was a plea of set-off in an action of 
assum})sit upon certain promissory notes of the defendant and judg¬ 
ment for the plaintiff under the seventy-third rule was granted by 
this court and the judgment affirmed. The averments of the affi¬ 
davit of defense in this case are at least as vague and indefinite as 
those criticised by the Court of Appeals in the case just mentioned. 
This brings us to a consideration of the sufficiency of the defend¬ 
ant’s affidavit otherwise. In this affidavit he admits that he owes 
the plaintiff $767.53, being the balance due on account of salary 
and expenses. The motion for judgment is granted to the extent of 
the amount admittedly owing to the plaintiff of $767.53. As to the 
balance of the plaintiff’s claim, the motion for judgment is over¬ 
ruled. 

Dated this 13th dav of Mav, 1921. 

F. L. SIDDONS, 

Justice. 


13 Judgment. 

Supreme Court of the District of Columbia. 

Monday, May 16, 1921. 

8ession resumed pureuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

♦ ♦ * * * * 

Come now the parties hereto by their respective attorneys of record 
and thereupon, plaintiff’s motion for judgment and defendant’s 
pleas and affidavit of defense being considered, it is ordered that said 
motion be granted to the extent of $767.63 of plaintiff’s claim and 
overruled as to the balance thereof. 
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Wherefore, it is considered that the plaintiff recover of the de¬ 
fendant the sum of Seven Hundred sixty-seven and 63/100 Dollars 
and have execution thereof. 

From the foregoing judgment the defendant by his attorneys, in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
maximum of an undertaking to operate as a sujiersedeas, is hereby 
fixed in the sum of One Thousand I)ollai*s. 

Memorandum. 

June 8, 19*21.—Undertaking on appeal approved and filed. 

14 Assignment of Error. 

Filed July 14, 1921. 

♦ 9|c :te 

On appeal from the judgment sustaining plaintiff’s motion under 
the 73rd Rule of the Rules of the Supreme Court of the District of 
Columbia, and giving judgment in the amount of $767.53, counsel 
for said defendant assigns the following as Errors committed by the 
Justice of the Supreme Court of the District of Columbia. 

1. Granting the plaintiff’s motion for judgment under the 73rd 
Rule, and holding defendant’s affidavit under said Rule insufficient. 

2. Giving judgment against defendant in the sum of $767.53. 

DION S. BIRNEY, 

Attorney for Defendant. 

15 Designation of Record. 

Filed July 14, 1921. 

1. Declaration, filed March 25, 1921. 

2. Bill of Particulars, filed March 25, 1921. 

3. Amended affidavit of plaintiff, filed May 2, 1921. 

4. Amended bill of particulars, filed May 2, 1921. 

5. Substituted plea and affidavit of defense, filed May 3, 1921. 

6. Motion of plaintiff for judgment under 73rd Rule, filed April, 
1921. 

7. Opinion of Mr. Justice Siddons giving judgment for plaintiff 
for $767.53. 

8. Entry of judgment for plaintiff and memo, of appeal noted 
and bond fixed. 

9. Memo, of bond on appeal, filed June 8, 1921. 

10. Assignment of error. 

11. This designation. 

DION S. BIRNEY, 
Attorney for Defendant, J. W. Dissette. 


JOHN W. DISSETTE VS. CHARLES O. DOST. 


9 


16 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 


I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
15, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 65471 at Law, wherein Charles 
O. Dost is Plaintiff and John W. Dissette is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
20th day of July, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3691. John W. Dissette, appellant, vs, Charles 0. Dost. Court of 
Appeals, District of Columbia. Filed Jul. 26, 1921. Henry W. 
Hodges, clerk. 
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